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OVERVIEW

[1] On July 30, 2000 the Plaintiff, Stacey Goodridgaswa passenger in a vehicle
driven by the Defendant, David King, with the pession of his father, Robert King.
David and a passenger, Shawn Green, picked upyStaoeder to go to a camp. Stacey
sat behind the driver’s seat. Her evidence is\iegn she got into the vehicle she looked
for a seatbelt but could not find one. In exammrashe acknowledged that it was wise to
use a seatbelt, and had she found one she woutdusad it, but that she did not ask the
driver because she “didn’t think it was a big de@hey later picked up an additional
female passenger who also sat in the rear sedhefsvere proceeding around a curve
on a dirt road, the vehicle started fishtailingac®ty indicates that she does not remember
anything after that but has been told that shethwasvn from the vehicle. She has no
particular memory until she woke up and saw thewtbmale passenger and her mother,
and later saw her own mother and the doctor ahdiseital.

[2] The facts of the accident, and the liability of ixefendants, are not in issue.
What is in issue is whether the injuries suffergdhe plaintiff constitute a permanent
serious disfigurement or a permanent serious impait of an important physical,
mental or psychological function within the meanaig. 267.5(5) of thénsurance Act,
R.S.0. 1990, c. I,.8~vhich states that:

Despite any other Act and subject to subsection t(@® owner of an
automobile, the occupants of an automobile andpangon present at the
incident are not liable in an action in Ontario fd&amages for non-
pecuniary loss, including damages for non-pecuniesg under clause
61 (2) (e) of the Family Law Act, from bodily inypror death arising
directly or indirectly from the use or operationtbé automobile, unless
as a result of the use or operation of the autol®dbg injured person
has died or has sustained,

(&) permanent serious disfigurement; or

(b) permanent serious impairment of an importanysjgal,

mental or psychological function.

If Stacey'’s injuries do satisfy this section, thba issue will focus on whether there
should be any reduction of damages by virtue ofabethat the plaintiff was not
wearing a seatbelt.

[3] At the commencement of these proceedings counedldijoint document book
consisting of medical, school, tax, and employnreabrds.

THE INJURIES



[4] Following the accident, Stacey was taken to theitals Her evidence is that she
had received a blow to the head and also sustaimeitl on her right shoulder which
resulted in a scar some 3.5 to 4 inches in sizat fias not changed over a period of 7
years.

[5] She also suffered cuts and scratches on the g her face from some glass
and debris. In her evidence, Stacey explainedfthdhe first couple of years pieces of
glass and gravel would come out of her face regyliti sores. She received comments
that her “face was dirty” and as a result she waigle her hair and makeup to cover her
face.

[6] She also stated that subsequent to the accidehiashexperienced memory
problems and she has difficulty travelling in smaghicles unless she is the driver. She
states that she asks to drive the vehicle whidwallher to stay in control and that, if a
passenger, she always asks the driver to be mogtitand to slow down.

[7] She also gave evidence that she has lost her seagell. She first noted this on
a trip to Winnipeg with some friends when she cawtismell perfumes. Her evidence is
that she still cannot smell anything and that yastr she burned an exercise ball because
she missed the smell of smoke. She also testifegsshe misses the smell of her mother’s
cookies and that she cannot smell Christmas dinBéesis concerned that she may not
notice her own personal odour as a result of usiagnuch perfume. She worries about
what will happen later in life when she has chifdvath the normal odours that children
bring.

[8] She also testifies that after the accident shehleistense of taste. Some of that
sense has now returned, but not completely.

[9] She also described an injury to her left wrist tiegjuired her to be placed in a
cast for approximately two months. She attendedipktyerapy for straightening and
strengthening. Her evidence is that the wrist, Wischer non-dominant hand, is not as
strong as she would like it to be. She is carefubmvworking as a bartender as she knows
she cannot carry a heavy tray of drinks. She wagingolved in athletics prior to the
accident but does not swim as much as she us&théoalso states that she no longer
wears her hair long as it too painful to brushhmer and she worries that she won’t be
able to brush her children’s hair in the future.

[10] With respect to her career aspirations, she isinawiversity and indicates that
her career plans are to become an elementary te&teehas been working in the
summer at various jobs since the accident, inclydime employment at a youth group
home where she showed them how to cook.

[11] Her evidence is that she is unable to do dailyefsuch as dusting and
vacuuming.



[12] In sum, she states that the injuries are seriohgsittvecause people live through
their senses. She is further worried about whetherwill be able to follow her chosen
career path as a result of the injury to her wrist.

[13] In cross-examination she does acknowledge thabtahdeen working steadily in
the summers since the accident. In 2006 she eap@dximately $11,000 working part
time at two or more jobs and in 2005 earned ov@;(&I0. Included in her employment is
a job cleaning and painting a summer cruise boat.

[14] She agreed that she attended physiotherapy wittinddereport being received on
March 15, 2001, at which time it was noted thatheard was feeling like the right, that
there were no functional restrictions, that shefaddange of movement and that she
was pain free.

[15] Following her discharge from physiotherapy Sta@meived treatment from Dr.
Harland, her family physician. In reviewing the seds provided she agrees that she did
not refer to any further pain in her wrist until0® She agrees that she saw him on a
number of occasions between 2001 and 2005 andltleatould have told him if the
wrist had been bothering her.

[16] She acknowledges that in March 2001 she saw Dr.ibique, a neurologist, at
which time she told him that she suffered a fraadueft wrist, cuts on the right side of
the face, cuts on her right shoulder, and multipleses as a result of the accident. His
report then notes that, apart from her symptonaed|to taste and smell, she presented
no other symptoms.

[17] With respect to her injuries she agrees that afterwas finished physiotherapy
she continued with school and part-time employm®&he took guitar lessons in 2001.
She states that she is not afraid to wear hempldied back and says that she has been a
bridesmaid since the accident at which time sheheadhair pulled back and wore an off
the shoulder dress. She agrees that she doesndhite fact registered herself on the
computer program Facebook, including pictures o$é&léwhich she posted.

[18] She has never sought referral to a plastic surgeon.

[19] She further acknowledges that she has been a g@ssarvehicles since the
accident and that she just recently spoke to heilyaloctor about this fear.

THE FLA CLAIM

[20] Nancy Goodridge is Stacey’s mother. On the dapefaccident Mrs. Goodridge
states that she was returning from Fort Francese$twas not home and there was no
note indicating where she was. Mrs. Goodridge wetka phone call from the hospital
stating that her daughter was in an accident atftedtospital. When she arrived at the
hospital she found Stacey conscious on a bed weitinair and face all messed up, her
clothes ripped, grass on her head and acting hgaker



[21] Mrs. Goodridge testified that she knew that Staragked before the accident,
but it had not affected her sense of smell. Stéikey to bake and often helped with
household chores such as laundry and vacuumingh&hsuffered two previous wrist
fractures neither of which posed any complications.

[22] With respect to the facial injuries Mrs. Goodridgjates that “any disfigurement
is going to hurt.” She stated that Stacey oftenrsvbar hair to the side of her head.
Stacey is not afraid to expose the scars on heddéoand is “quite content with where
she is.”

[23] She testified that Stacey does use post-it notesmember certain things.

[24] As to the injuries in the left wrist, Mrs. Goodretgestified that Stacey has not
done any sporting activities, and no longer fishék her father and she does not have
enough strength for some kitchen tasks, for exantipéening spaghetti.

[25] She explained that when Stacey was a child shkalid some cold and sinus
problems, but that did not seem to affect her sehsenell or taste. After the accident

she would tell Stacey from time to time that she waaring too much perfume. Mrs.
Goodridge is still troubled by Stacey’s inabilitygmell; Stacey’s parents have made sure
that she has a fire detector where she currentbg li

[26] Mrs. Goodridge explained a change in the relatignsbtween her and Stacey.
Stacey used to do garden and yard work with Mred&dge. She suffered emotionally
while Stacey was in the hospital and when Staceymed home, Mrs. Goodridge felt
like she was a “private nurse” for the first week.

[27] Mrs. Goodridge feels that teaching would be an kxaeprofession for Stacey

but worries that there might be some limitationshié becomes an elementary teacher in
the process of doing up boots and zippers for yaligren. She acknowledges that she
is not a teacher herself and has no real ideaedcher’s function on a daily basis and
that this concern is solely based on her experias@teacher’s aide.

[28] On cross-examination, Mrs. Goodridge stated thatveds very concerned when
Stacey lost her sense of smell and took her t@geeialists. She cannot remember if
either doctor attributed the loss of smell to thei@dent. She was referred to letters (filed
at Tabs 4N and 4P in Exhibit #1) which she wrotethefamily doctor expressing her
desire to get a second opinion in order medicadlyfy that Stacey had lost her sense of
smell.

DEFENDANTS’ SEAT BELT EVIDENCE

[29] Robert King testified that he had owned the Brofwc@ years. The vehicle had
seatbelts which he always insisted be used. Théetis were a lap type. There was a
solid plastic receiver which did not go into thatsand the other part of the belt was
retractable. The belt, he said, could not be hidgdass covered with something.



[30] David King knew there were lap type seatbelts itestan the rear seat. He can’t
remember specifically what was said but does reealing something about using the
belts when the other passengers got into the \ehitlthe day of the accident. He does
not think he was aware that it was his respongjtals driver to ensure that passengers
under 16 years of age had their seatbelts fastened.

[31] His evidence is that after the vehicle fishtailed &e lost control, the vehicle
rolled over. Stacey was found outside the vehigfeng. He testified she was clearly
hurt, had some cuts and appeared to need sonteestitc

[32] Shawn Green testified on behalf of the Defendathésstates that he had ridden in
the Bronco several times before and that he waseatat there were retractable
seatbelts in the rear seat. His evidence is tleaD#fendant, Robert King, always made
people wear seatbelts when they were in the vehiiteevidence is that he and David
picked up Stacey first. After they picked up thiastfemale passenger, both girls were
asked if they had their seatbelts on. There wasonaplaint with respect to not being
able to find the seat belts.

THE MEDICAL EVIDENCE
[33] Since the motor vehicle accident, Stacey has disitenerous doctors,
specialists, and also received physiotherapy. eMmence from each is outlined in this

section.

Dr. Harland, Family Physician:

[34] A series of medical reports from Dr. Harland, Syeeéamily physician were
filed. On August 28, 2000, Dr. Harland’s notes gade that since the accident Stacey had
experienced a loss of smell and that her left wyess still tender.

[35] On September 22, 2000, he notes that she hasrtieelsas of smell, the cast is
off, and her wrist is well healed.

[36] On January 10, 2001, he notes that she is stiingssmell, small pieces of
gravel were noted in the temple region, and shiehas weakness and sharp pain in her
left wrist.

[37] On August 13, 2003, the medical records note thsgurce of anosmia (a loss of
smell). It was noted that she had quit smokingaiwhile and then restarted that summer.
Arrangements had been made for a re-assessment.

[38] On September 25, 2003, he noted no symptoms apipyarelated to anything
from the motor vehicle accident.

[39] There are a series of attendances from April 2883ugh to November 2003
where Dr. Harland’s notes indicate references to@ail, an otolaryngology (ear, nose



and throat) specialist, and Dr. Dominique, a neagisk. There is further a notation of a
neurology appointment regarding the anosmia.

[40] In January 2005, Dr. Harland’s notes make referémsearring on the right
shoulder, right temple, a small cut lateral torilgat eye, weakness in her left wrist, and
that her senses of smell and taste appear to lpead@ng.

[41] In May of 2007, Stacey expressed a concern witheeso ongoing pain in her
left wrist. It is further noted that Stacey get®ssed out when driving and when going
around corners.

[42] On November 11, 2005, Dr. Harland, the family docsommarized the extent of
Stacey’s injuries as follows:

1. Scar right shoulder — 8 cm long with 4 8n scar. Scar is well
healed and she can move right shoulder well. T¢asis permanent and
will not improve with time.

2. Right temple — 8-9 small punctuate or scrape scaithsblue brown
discoloration. These scars are flat ie not rai$bése scars are
permanent and will not improve with time.

3. There is a small nodule right temple which is jagtral to right eye
and likely represents a small fragment of grit @vgl. This is tender to
touch and may extrude on its own eventually. Tiseses are permanent
and will not improve with time.

4. Left wrist — had a fracture left distal radius la junction of diaphysis
and metaphysic with slight angulation at the freztite. Was treated in
a cast. Now 5 years later left wrist is a littlentier and a little weaker
when compared to the right. The weakness is mainflgxion rather
than extension and affects her ability to carrydraf heavy, during bar
tending. After 5 years the weakness on the lefstsi likely long-term

or permanent. Her left wrist may cause some disodmfith prolonged
brushing of her long hair.

5. Sense of smell is diminished (see neurology report)

6. Sense of taste — she feels that her taste is redacesgular Canadian
style foods but that she is able to taste spicgdg$oo

[43] Dr. Harland’s final report, dated May 16, 2007, cars with the opinion of Dr.
Lloyd that there is chronic ongoing pain and distannin the left wrist. In particular,

since the pain and discomfort has continued foptst 6 — 7 years he would conclude
that this will likely be persistent and chronic andy have an impact on her future
activities. He concludes that this will likely iragt on her work as a kindergarten teacher
or even as a waitress or bartender.



Dr. Gall, Otolaryngology Specialist:

[44] Dr. Richard Gall first reported on October 27, 20A80that time he indicated the
impression that Stacey’s loss of taste was rel@tder loss of sense of smell. His
impression was that the hyposmia (weakened sersaalf) may be related to the
previous motor vehicle accident.

[45] Dr. Gall's final report, dated August 25, 2003, ethat Stacey continues to
complain of anosmia but that she is unsure whethethas completely lost her sense of
smell. At times she thinks that she may have s@neesof smell but she questions
whether she is simply experiencing the memory aditvthings used to smell like. The
physical examination was unremarkable and Dr. Gaicludes that it is impossible to
say whether she is in fact suffering from anosmia.

Dr. Dominique, Neurologist:

[46] Dr. Gall referred Stacey to Dr. Dominique, a neogidt, who noted in a report to
Dr. Gall, dated March 27, 2001, that he “cannad famy significant neurological defect.”
He noted that “It is possible that her loss of semissmell may have been related to the
accident. However, the interval of one month, faileg the accident, would be quite
unusual.” Stacey further noted that since shesqaiking her sense of smell had
improved. In particular, Dr. Dominique reportedttha

Stacey is very ambivalent about her sense of sellthe amount she
can smell. On holding a bottle of perfume underriese, she showed
external evidence that she had perceived the snvetien the bottle was
first held under her nose, she breathed in, ragidtan express of dislike
for the odour by twisting up her face and then digtwing. She then
stated that she couldn’t smell it. From her reaxtlovould suspect that
she did perceive the odour but | cannot state tat\whgree.

It is possible as stated that hyposmia and hypagesild be related to
the accident. However, the interval of one montsoisewhat unusual.
She has been a heavy smoker for three to four.y8heshas noted
improvement when she tried to reduce smoking. lld/isuspect that it
would be impossible to determine whether her Idsbhese functions
sense of smell and taste would be due to the attomiee month later or
more likely due to the cigarette smoking.

| don’t think there is any way to determine whistthe underlying
cause.

Dr. Gomori, Neurologist:

[47] In July 2004, Dr. Harland referred Stacey to Drdfew Gomori, a neurologist
who provided a follow-up report to Plaintiff's cosel, dated July 26, 2004. The report
noted that in a previous examination Dr. Dominigoeumented that Stacey complained



of a loss of smell and taste, but that there wadaoumentation of the neurological
examination as it applies to the testing of tastd @mell. In a letter to Dr. Harland
(Exhibit 4S), Dr. Gomori wrote that:

It is an extensive letter, as | wanted to docunaégdrly why | did not
feel that there was an organic anosmia in thiepatSimply put, if the
patient has true anosmia, she will still have gosyanerve endings
intact and therefore they would be able to apptedratating substances
presented to the nose when asked to sniff or inthabeigh the nose.

[48] Dr. Gomori expressed his opinion that:

Based on all of the above information, it is diffiicto conclude that this
patient has an organic anosmia. If this were tise cde findings would
have been different as described above. For thsoreit is my opinion
that this patient does not suffer from true anosthishe did have
temporary anosmia at an earlier time, it woulddmesonable to conclude
that it was due to the head injury. Such injuri@s cause damage to the
olfactory nerves, but in those situations, recovetyighly unlikely. The
most common cause of loss of smell is indeed thenoon cold.
Smokers may have slight decrease in their senseell, but | would

not go as far as stating that they lose smell cetajy.

In answer to your third question, there is no enateof any other
neurologic problem as a result of the motor vehadeident.

| believe that the prognosis for complete recovdrgymptoms in this
patient is excellent and she will need to be reaskthat there is no
longer any evidence of an organic smell deficit.

Dr. Lloyd, Orthopedic Surgeon:

[49] With respect to the left wrist injury, Stacey waterred to Dr. Geoffrey Lloyd,

an orthopedic surgeon. His report, dated Novemp20@5, notes three concerns. Firstly,
he notes continuing symptoms from the wrist whicé fels is generally weaker than
she would have anticipated. Secondly, he notedlieat is a possibility of a
malalignment affecting the joint and that she stidwdve a bone scan and an x-ray.
Finally, he notes that “The overall sense one &4t there is a continuing deformity
and a probable legitimacy to her complaints.” Heatodes that:

By way of summary, there is need to investigate platient’s left wrist
further in order to determine whether or not shgoisig to have a
permanent serious impairment of an important playsimction.



Generally speaking, a reduction in the sense ofl &md taste would be
viewed as constituting a permanent serious impaitrokan important
function.

[50] A follow-up report from Dr. Lloyd on February 120@6, notes:

I would continue to have a clinical suspicion ttias patient does have
an abnormality to the region of the inferior radioar joint.

It now becomes a quality of life judgement as teethler or not she is
having sufficient in the way of symptoms to justifyther
investigations....

On clinical grounds, one continues to have theiopithat there
probably is legitimacy to her continuing complaititat flow from the
region of her left wrist.

[51] His final report, dated April 4, 2007, notes thathwespect to the wrist there is
legitimacy to her complaints and:

| believe one can say that this lady does havengairment, and that
there is going to be permanence.

Given her chosen lifestyle in the future as a kigdden teacher, and
given the necessity to assist little children witsues relating to personal
care on a repetitive basis, | believe that sheccoedsonably take the
position that the injury to her left wrist has se1i$ consequences in the
long-term.

[52] A bone scan dated January 23, 2006, showed “ntigreiphic evidence that
could explain the patient’'s symptoms in the lefisivt

[53] Dr. Lloyd also comments on the anosmia and conslude

The real dilemma with the diagnosis of anosmiaateted taste is that
the subtle changes relay on the patient’'s subecibmmentary and the
reliability of that subjective commentary. Certgingiven the
mechanism of injury, which would suggest that sigehdve a blow to
the front of her head and that she did have indsabb any injury to the
central nervous system, there is a change thartemmia is as a
consequence of the accident that is of concerowo y

[54] With regard to the scarring, Dr. Lloyd reportedcetahad superficial evidence of
healed abrasions.

Physiotherapy:




[55] The Plaintiff first presented to physiotherapy anuary 11, 2001. At that time
she was noted to have severe atrophy around therist, a significant reduction in
strength for the wrist, fingers and elbow on th& keduced range of motion for ulnar

and radial deviation; reduced palmer glides; agarient dislaxity. She was experiencing
certain functional restrictions. The case summp@rggnosis and recommendations
section of the Reporting Form at that time noted:

Stacey presents six months post fracture with Sogmt weakness and
atrophy around the left wrist. Functionally she bdapted to using her
right hand whenever possible but still have diffies with some of the
tasks at her part time job at McDonald’s. She eepees sharp shooting
pain with certain tasks. As Stacey attends higloaictull time we will
see her 2 — 3 times per week for a period of 6ye&ks to improve on
strength and function. We will re-evaluate at 4 kgeé will also test
unilateral lift and carry above shoulder reach hadd circumference
measurements at a subsequent visit.

[56] On February 13, 2001, the ongoing report form ntitasthe atrophy persists but
has improved; strength has improved for most vwnigtements and full range of motion.
The case summary at that time notes:

Stacey reports that the sharp pain is gone anéeshsestronger with all
her work tasks. She still favours her right handnfmst unilateral tasks
but when forced to use her left she can manageaceitiain tasks. She
has not changed on the one round block testingbat elicits her
functional weakness pertaining to her wrist. | W@ increasing her
weight training for this type of task over the ndxwveeks. Her grip
strength has improved for her left wrist from 17 t@?22 kg. tested on
the same prong but is significantly weaker thanrlgit hand. We will
continue with the strengthening and report back weeks time.

[57] The final report from the physiotherapist, dateddhal5, 2001, noted that some
atrophy remained but has improved overall: “strengtgr. 5 for all wrist movements
except for wrist extension remains at gr. 4 +/\&/ith respect to the functional
restrictions section of the report it notes at tirae no functional limitations reported or
observed. The case summary prognosis and recomim@risection of the report notes:

Stacey reports that she has no pain anymore anieéalseher left is as
good as her right. She is not having any functipmablems at
work/home or school. Her round block testing showegrovement

from 72 to 83 over the last 4 weeks. | feel sherbashed all her goals
and will be discharged from further physiotherapthva home exercises
program.



[58]

In an Ongoing Functional Abilities Evaluation Refooy Form dated January 11,

2001, prepared by Physiotherapist Helen Janzeni@z8kacey’s primary problems were
summarized as follows:

(a) severe atrophy around the left wrist;

(b) significant reduction in strength for the wrishders and elbow on
the left;

(c) reduced range of motion for ulnar and radial desmat
(d) reduced palmar glides; and
(e) ligamentous laxity.

The above-noted problems presented Stacey withiunad restrictions
with her employment, which include:

(H difficulty liting money holder at the cash registe
(g) lifting with the left hand;

(h) unilateral carrying and lifting with the left hand,;
(i) difficulty pushing cash register buttons; and

() pouring sauce out of a container.

Dr. Kayler, Orthopedic Surgeon:

[59]

Dr. Kayler is an orthopedic surgeon who conductethdependent medical

examination on behalf of the defence on April ZH)@ He noted that the facial
lacerations were outside his area of expertised@éshdot address those. With regard to
the loss of consciousness and the loss of smefigha noted that those topics were out
of his area and were well documented but both negycconsultants did not feel they
could confirm a truly objective organic traumatause of anosmia.

[60]

[61]

Dr. Kayler was interested in her left wrist fracuand noted:

The summary diagnosis of the distal radial fractsrat it healed,
although not in anatomic position, with minimalatye dorsal
angulation resulting in a slight reduction in leftist flexion as
compared to extension. The prognosis is for noifsigimt change from
the time forward.

He went on to state:



She does have a very mild measurable loss of fiexanild objective
loss of volume of the left wrist, and ongoing fuoofl complaints of
weakness during heavier activities such as bamendihere are no pre-
accident measures available to determine whetheofahe limitations
in the wrist, either in range of motion, alignmemtcircumference, are
related to the July 2000 motor vehicle acciderdroearlier injury. That
having been said, though, the history of a goodvexy following the
earlier forearm injuries, and the usual good pragafter such
childhood injuries, it is likely that the currentumtion is related to the
July 2000 motor vehicle accident.

[62] The report also notes that the wrist impairmemtsisentially of a physical nature
and while it is not a guarantee that she will rettigto late arthritic problems, it is
supportive of the prognosis that long term detation in this wrist, related to this
particular injury, is relatively unlikely.

[63] Dr. Kayler’'s report concludes that:

While the impairment seems moderately serious to®Géedridge, the
objective evidence of abnormality, objectively do@nted, is relatively
mild.

The impairment is likely permanent.

[64] Finally, Dr. Kayler reports that Stacey’s injuryasnsistent with a motor vehicle
accident and comments that this type of injurysdally the result of falling on an
outstretched hand and that the particular injutygpa is not likely to occur in a seatbelt-
restrained situation.

POSITON OF THE PLAINTIFFS

[65] Plaintiff's counsel submits that in determining wher a Plaintiff falls within one
or more of the statutory exceptions to the immufotygeneral damages, the Courts have
applied the three part approach established bZthet of Appeal ifMieyer v. Bright.[1]
This test was later modified by the decisiorAbimed v. Challenger,[2] to reflect the
wording of the “Bill 59” regime. The three partmapach consists of asking the

following questions in sequence:

) Has the injured person sustained permanent impatrofea
physical, mental or psychological function?

i) If the answer to question number 1 is yes, is timetion which is
permanently impaired an important one?

1)) If the answer to question number 2 is yes, is ti@airment of
the important function serious?



[66] Counsel submits that the test\teyer does not establish a general threshold that
injured persons must pass before they are entitlede for their injuries. Rather, the test
requires that a determination be made in eachwhsther the injured person falls within

one or more of the statutory exceptions to the ggm@munity provided by the Act.

[67] In reviewing the evidence regarding the permaneh&acey’s injuries, counsel
refers to Dr. Kayler’s report, dated May 18, 20@6jch concluded that the injury to
Stacey’s left wrist is consistent with a motor \@&iaccident, and that the impairment to
Stacey’s left wrist is likely permanent.

[68] Counsel notes that Dr. Lloyd also concluded that&j’s wrist impairment is
permanent, and that her wrist injury has seriong+i@rm consequences given her chosen
future career as a kindergarten teacher.

[69] A report prepared by Dr. Harland, dated November2DD5, provides a record of
all of Stacey’s scars and injuries from the acdidemerein he concluded that the scars
and injuries are permanent and will not likely iroye over time.

[70] Dealing with the second question, whether the inmpant is an important one,
counsel submits that this requires a subjectivéyaisa The court must consider the
importance of the bodily function in issue as lates to the particular individual who is
affected by the impairment. As such, one must cmrdhe injured person as a whole and
the effects of the impairment on the individual'ayof life. Each case will essentially be
one of fact. If the bodily function is importantttee particular injured person, then the
impairment is an important one. Typically, the domitl consider all aspects of the

injured person’s life and the degree to which prasiactivities have been compromised
by the injuries in issugg]

[71] In making this argument, Plaintiff's counsel refeyDr. Lloyd’s report, dated
April 4, 2007, which states that in the short t8tacey’s wrist injury will have an impact
on her vocationally and restrict her endurance edates to working as a bartender. Dr.
Lloyd posits that this is a serious consequencergher need to generate an income in
order to complete her studies.

[72] Counsel further relies on the report prepared hyHarland, dated May 16, 2007,
which states that Stacey continues to have chamrgoing pain and discomfort in the
dorsom of her left wrist (almost 7 years afterdlceident). In the same report, Dr.
Harland concluded that this pain will likely be gpistent and chronic and may impact
Stacey'’s future activities, specifically her futwerk as a kindergarten teacher and her
work as a waitress or bartender.

[73] Dealing with the issue of loss of smell, counsé&n®to the report prepared by
Dr. Dominique dated March 27, 2001, wherein hedatdis that there is a possibility that
the loss of smell is related to the subject acdiden



[74] Counsel also relies on a report prepared by Diyd,|ldated November 3, 2005,
which identifies certain behaviours during thetf2d hours after the accident that would
indicate an injury to Stacey’s central nervousaystrom which anosmia can occur as a
consequence. Dr. Lloyd goes on to state that cdytgiven the mechanism of injury,
which would suggest that Stacey did have a blothédront of the head and that she did
have indicators of an injury to the central nerveystem, there is a chance that her
anosmia is a consequence of the subject accidentldyd concluded in his report that
this reduction in Stacey’s sense of smell and tasidd be viewed as constituting a
permanent serious impairment of an important fumcti

[75] In answering the third question, whether the impaint of the important function
is serious, counsel submits that the assessmentfocus on the individual’s impairment
and not the nature of the injury. He ciMeyer v. Bright, where the Court of Appeal
provided guidance on that issue with these comments

While obviously an impairment which was signifidgrgerious or
almost catastrophically serious would be a senoymirment, there is
no necessity for the impairment to be that serinugder to qualify as
being a serious one. In order to qualify as serausnpairment must be
serious-no more no less.

It is simply not possible to provide an absoluterfala which will guide
the Court in all cases in determining what is ‘ses.” The issue will
have to be resolved on a case-by-case basis. Hovgmreerally
speaking, a serious impairment is one which casiskestantial
interference with the ability of the injured perdorperform his or her
usual daily activities or to continue his or hegukar employmeni4]

[76] Counsel then references the evidence dealing w&hdusness.” He notes that on
arrival at the hospital, Stacey was coherent, gapdaximately 3 hours later, she became
rather confused and disoriented. Her confusiondasarientation disappeared around 3
to 4 hours later. In the Discharge Summary Replated July 31, 2000, Stacey was
diagnosed with superficial head and body injuried a left colles fracture.

[77] Counsel references the evidence that Dr. GallmefieBtacey to Dr. Dominique
for further assessment. Dr. Dominique’s reporteddflarch 27, 2001, states that
Stacey’s friends and teachers have noted thassimeantally slow,” and that her
attention “tends to wander.” These symptoms wetechapparently one month after the
subject accident.

[78] Counsel submits that the court should decide theei®ased upon a review of the
activities of the Plaintiff’'s daily living prior tthe motor vehicle accident and determine
which of those activities are impaired and to wédent[5]

[79] Counsel argues that the courts have found thatjaryiwhich interferes with or
restricts some of the following activities, or peets the injured person from performing
some of the following activities, constitutes ai@es injury, listing employment, fishing,



a lack of energy which prevents full time work @hd ability to engage in “normal
activities of daily living”, household cleaning argpairs as examples. Moreover, for
such Plaintiffs, if their injuries have further rgaralized their existence and have had a
serious physical and psychological impact on thereuenjoyment of his or her life, then
the impairment is serioys]

[80] He argues that Stacey’s injuries to her wrist heterwith, and prevent her from,
performing some of the following mundane activitileat are particular to her: Stacey has
cut her hair short as a result of being unableatzdie and/or manage her previously long
hair; she is unable to carry or lift anything inviolg her left wrist with respect to her
bartending job; swimming; baking; cooking; Stacag lost 130 pounds since the subject
motor vehicle accident; and Stacey avoids exemgigihere such exercise would involve
her left wrist.

[81] With respect to the serious permanent disabilipeas he relies upon the report

of Dr. Lloyd specifically as it relates to her leftist. He notes that there was a fracture
which has resulted in ongoing problems. His positeothat Dr. Lloyd’s report

establishes that there is an impairment which immpaent and has serious consequences
to her life. In summary of the wrist injury, couhfar the Plaintiff argues that | can
objectively conclude that it is subjectively sesdo this Plaintiff.

[82] With regard to the issue of the loss of the semsenell and taste, counsel for the
Plaintiff submits that the question here is theuaacy of the timeline. It is clear that the
loss of smell only occurred after a period of orenth and counsel points that reliance
on the medical reports suggests, on a balanceobgpilities, that this is a result of the
accident.

[83] He further relies on the Plaintiff's loss of memagybeing a permanent
impairment which has serious consequences. Iiréigard he points to her evidence that
she must use post-it notes.

[84] Counsel for the Plaintiff further argues that theeshold issue pursuant to s.
267.5 of thdnsurance Act has been met in that there has been serious pentnan
disfigurement. He argues that | must look objedyiw the Plaintiff and consider how it
affects her and if the position she has takenasaeable. He refers specifically to the
aspect of the injuries she suffered to her face r@sult of the glass and debris implanted
and the fact that she is left with what she deserés a “dirty face.” He further argues
that | must consider that she is a young woman iwheft with a significant scar on her
left shoulder.

[85] In sum, counsel for the Plaintiff argues that thjenes to her face have resulted
in a serious permanent disfigurement and thatrtjueies to her left wrist and her lost of
sense of smell and taste have resulted in a sguEmmsanent impairment which has
serious consequences on her life.



[86] With regard to the issue of damages, counsel ptortse fact that Stacey aspires
to become a teacher. With respect to the issuerdérgl damages, counsel argues that for
the wrist fracture, the loss of smell and tastel, scarring damages should be assessed in
the range of $75,000 to $100,000.

[87] With respect to the loss of future earning capaditig submitted that there is a
significant possibility that Stacey will suffer asls of income. Counsel argues that an
appropriate range in this case is between $25,00%50,000.

[88] With respect to th€&amily Law Act claim counsel argues that the evidence shows
that Stacey had a close relationship with her mraihd that Mrs. Goodridge was
significantly involved in Stacey’s care during lerspitalization and immediately
afterwards. Counsel argues that the mother-daugtitgronship has suffered a

diminution because Stacey no longer engages in ge@meral household activities that
she once enjoyed with the mother. For this, cousisieiits that an appropriate range of
the Family Law Act claim is $10,000.

[89] With respect to the seatbelt issue, it is arguatittie onus is on the defence. His
submission is that there is no evidence from anyotier than David and Robert King,
that seatbelts were installed in the vehicle. Hiesaipon the fact that there is an
obligation on the owner and driver to require thsgengers to use them. He further
argues that there is no evidence as to what iiguveuld have been suffered if in fact the
seatbelts had been used and submits that theifPlaintld still have had other injuries.

[90] Finally, counsel acknowledges that caselaw peraeduction for not using
seatbelts and, if | am satisfied that the Deferglaat/e met their onus, | may consider a
reduction in the range of 5 to 10% of damageshaiteid to the Plaintiff.

POSITION OF THE DEFENDANTS

[91] Counsel for the Defendants begins by pointing bat liability is clearly

admitted. He frames the issues as revolving areuhether the threshold has been met
and whether the Plaintiff has suffered a permasenbus impairment of important
physical function; the issue surrounding contriloytoegligence with respect to failing to
use a seatbelt; an issue around the loss of eacaparity where he submits that there is
simply no evidence of any such loss.

[92] Counsel submits that the injuries in this case weost likely suffered as a result

of ejection from the vehicle caused by not usirsgatbelt. He points to the fact that none
of the other passengers were injured. He submatdrtithe event that | am satisfied that
the threshold is met and that the Plaintiff is teedi to recover damages, there should be a
reduction of 25% for the Plaintiff's failure to uaeseatbelt.

[93] Counsel referencd3enniev. Hamilton[7] where Whalen J. noted:

The questions to be asked are:



1. Has the injured person sustained permanent rmpat of a bodily
function caused by continuing injury that is phgsic nature?

2. If so, is the bodily function an important one?
3. If it is an important bodily function, is it seus?

The plaintiff bears the burden of establishing drakance of probabilities
that she is entitled to the exception [citation tbeai] The permanent
impairment of bodily function must of course haweb caused by the
accident, and the plaintiff must also have proves on a balance of
probabilities[8]

[94] Counsel for the Defendants submits that the tetisncase could be phrased as
follows: Has the Plaintiff proved, on a balanceuodbabilities that, as a result of the
accident, she has sustained a permanent, seripasrment of her sense of smell, a
permanent, serious impairment of an important fionodf her left wrist, or a permanent,
serious disfigurement to her right shoulder anthenarea of her right temple? In
approaching the answer to these questions | muasider the subjective test as it effects
the Plaintiff and also the objective test in telwh$ooking at all of the evidence.

[95] In connection with the injuries suffered, counsdmits that on the basis of the
above test the Plaintiff has not established ampeotion by way of causation from the
accident as to her loss of smell. In particularpbmts out that the medical reports of Dr.
Gall and Dr. Dominique suggest that it is unlikédgt this injury would arise following

in the course of one month after the accident aeduHe further argues that, based on
Dr. Gomori’s report, that the cause may be thelre$wigarette smoking and other
factors rather than the accident.

[96] With respect to the issues, counsel for the Defetsdafers to the oft quoted and
well known trilogy decisions. He referenddsyer et al v. Bright et al where the court
notes:

It is simply not possible to provide an absoluterfala which will guide
the court in all cases in determining what is ‘sesi’. This issue will
have to be resolved on a case-to-case basis. Hovgmreerally
speaking, a serious impairment is one which casislestantial
interference with the ability of the injured perdorperform his or her
usual daily activities or to continue his or hegukar employmeni9]

[97] The court goes on to note:

Once it is found that there is impairment of anamant bodily function
the court must then decide whether the impairnseatserious one to the
particular person. ... In performing that task thesjion will always be
the detrimental effect which the impairment hasrufie life of the
particular injured persopi.0]



[98] Dealing with the issue of the injury to the wrisbunsel suggests that the question
to be answered is whether there is a functionahimpent that is serious? He references
the fact that Stacey held a number of differensjober the summers and Dr. Lloyd’s
report which notes:

Whilst the fracture to the distal end of her raduas extra-articular, it
was not extra-articular in the context of the ollexaist joint. | believe
then there is legitimacy to her complaints.

[99] Counsel also directs the Court to the section ofLIzryd’s report, dated April 4,
2007, which states:

Given her chosen lifestyle and the future as addigarten teacher, and
given the necessity to assist little children witsues relating to personal
care on a repetitive basis, | believe that shedcoedsonably take the
position that the injury to her left wrist has seis consequences in the
long term.

In the short term, it will have an impact on hecationally and restrict
her endurance as it relates to working as a bagtefithis again is a
serious consequence to her, given the need toajersn income in
order to complete her studies.

[100] With reference to Dr. Lloyd’s report (found at T&®, page 2), counsel
notes that the doctor does not say that thersésiaus impairment and also does not say
that the impairment is important. All that he saythat this is a serious consequence to
her. Counsel argues that the medical report oKRyler does not provide any evidence
of there being an impairment of an important wiustction. He points to the evidence of
the Plaintiff herself, Dr. Harland and the physetipy reports. He queries that, although
Stacey says her injury is serious, | must lookoat the evidence shows she has
presented to her treating caregivers since thel@otiwhat complaints have been made
and what treatments sought. In particular, he pdmthe physiotherapy records which
note that as of March 15, 2001, she has no furaitiomitations, was not expressing any
aspect of pain, that the left wrist was as goothasight, and described no functional
problems. He further notes that Stacey’s evidetatesthat she was functioning well at
school, and that she took guitar lessons subsetuém accident.

[101] Counsel for the Defendants notes that for a pestddur years following
the accident and following Stacey’s discharge ftberapy, despite numerous visits to
Dr. Harland there is no mention of any wrist pairany disfigurement. Counsel for the
Defendant argues that she has had numerous wshie doctor as disclosed by the
records to suggest that if she has complaints sks ® the doctor but notes that there
have been no visits for wrist problems. His positiwerall is that the subjective
presentation as given by the Plaintiff is not supgzbin any way by the objective
evidence. His position is that the evidence disddbat any impairment to function
which she has suffered is neither important naoasr



[102] Focusing on the analysis to be carried out as waducted by Whalen J.
in Dennie v. Hamilton, counsel argues that, based on the medical repioiis Lloyd, the
injury to the wrist must be considered insignifitadthough the Plaintiff has suffered
pain in her wrist, she has continued to engagkambrmal activities of life for a person
of her age and has continued her schooling towarduture career. He cit&mith v.
Sabzali[11] where Howden J. found that the Plaintiff continbeduffer some pain which
affected her enjoyment of life to varying degrdesyever, she had not brought herself
within the exception to s. 267.5(5).

[103] Counsel argues that one aspect of this case mughditemny view is with
respect to her evidence as to having a “dirty fddealing with the issue of
disfigurement, he argues that the evidence shoaighik scarring is not evident. Stacey’s
own evidence shows that the effect on her life, legmpent and career has been
insignificant. She has been socially active, hesits, dates, and has obtained
employment. His argument is that, in essence, $taes a normal life of an attractive
young woman. Specifically, there is no medical enck that she has sought plastic
surgery. He cites the decisionQarreiro v. Ontario (Superintendent of Insurance),[12]
where the Plaintiff was left with a 4-inch scar ptlee bend in her elbow following an
accident. The trial judge determined that the Rlisscar, which was clearly visible
and detracted from her appearance, constitutednagoent serious disfigurement given
the nature of her work in an industry where beanty perfection were vital. On appeal,
the Court on an endorsement noted:

While another judge may have decided differentlg,cannot conclude
that the trial jJudge made any overriding and pdpabror in the
circumstances of this case in determining thatrihey of the plaintiff
constituted a permanent and serious disfigurefiéit.

[104] He further citeKalliasv. Kargacin,[14] where Cumming J. noted:

Ms. Kallias was 21 at the time of the accident sinel is now 24. Any
young woman or man (and many other persons) waelgpiset and have
real regrets about having any facial scar. The dicacause Ms. Kallias
some particular embarrassment in the year or soWolg the accident
while she was attending college when the recentiméd scar would be
more noticeable. However, there is no real eviderficejection by peers
based upon the scar.

While Ms. Kallias understandably is saddened by, @amcomfortable
with, the blemish to her appearance caused bycide is does not have
any significant continuing detrimental effect uguer life. There has
been minimal disruption to her normal activitiebefe is no evidence,
medical or otherwise, of any mental or emotionabems caused by
her concerns about the appearance of the[$84ar.

[105] Counsel submits that, based on all of the evidetheePlaintiff has not
come within the exception to tthesurance Act because the injury to her wrist is neither



important nor serious, the scarring is not seriadgyht of her testimony, there is no
evidence with respect to any loss of earning capaand the evidence does not establish,
on a balance of probabilities, that her loss oflsordaste was caused by the accident.

[106] He cites the decision iRage v. Primeau[16] where Sedgwick J. notes:

“The onus of proof rests on the plaintiff to satitie court that it is more
probable than not that the statutory exceptiomsein subsection
267.5(5)(b) applies to her. As to what will happethe future, she “can
satisfy the onus by showing upon expert or cogeiateace that there is
a substantial possibility that a particular eventandition may occur”,
[citation omitted]. The defendant is not obligeddad contrary evidence
that the plaintiff has not brought herself withivetstatutory exception,
[citation omitted]. Inadequate medical evidencebgdhe plaintiff as to
the severity of her injuries or the absence ofaguiosis or prognosis of
them is a sufficient basis for a finding that thaiqtiff has not brought
herself within the statutory exception, [citatiomitted][17]

[107] He asks that the case be dismissed.

[108] In the event that | am not in agreement, counsehi® Defendants

argues that the wrist fracture, the shoulder suad,the abrasions to her face are the only
aspects which may be attributable to the accidkeat,damages should be found to be
approximately $25,000.

[109] He submits that thEamily Law Act claim of Mrs. Goodridge is
negligible.

DISCUSSION

[110] It is agreed that the test to be applied in a mattder s. 267.5(5) of the

Insurance Act first posed irMeyer v. Bright which requires that the Plaintiff meet a three-
fold test in order to meet the threshold and be &kue for non-pecuniary damages:

(1) Has the injured person sustained permanent impatrofex
physical, mental or psychological function?

(2) If yes, is the function which is permanently imgairan important
one?

(3) If yes, is the impairment of the important functeerious?

[111] The onus is on the Plaintiff to prove on the bagaatprobabilities that
she fits within one of the exceptions to the gelngmahibition on recovering non-
pecuniary general damages.



[112] As noted inDennie v. Hamilton[18] the permanent impairment of bodily
function must be caused by the accident, and thiatiff must also have proven this on a
balance of probabilities.

[113] There is a significant issue in this case focusinghe aspect of
causation as it applies to the Plaintiff's evidentéss of smell and taste. Her evidence
is that she first began to experience this losseqmately one month after the accident.
She testified that she was unable to smell anytanththat this was causing her
particular difficulties in her everyday life. Cowgtdor the Plaintiff argued that the
evidence would establish that there is a probalitiat she suffered a head injury at the
time of the accident and that the injury to thechisanow the cause of the loss of smell.

[114] In reviewing the objective evidence, Dr. Gall'stial impression is that
her hyposmia “may” be related to the previous matmident. In a subsequent report in
August of 2003 he states that it is impossibleatpwhether she is in fact suffering from
anosmia. Dr. Gall referred the Plaintiff to Dr. Dimmque who noted that he could not
find any significant neurological defect. In paudiigr, Dr. Dominique noted that she
showed external evidence that she had in fact ped@ smell when being tested. From
her reaction, he suspects that she did perceivedber but he could not state to what
degree. While it is possible that the loss of sraetl taste could be related to the
accident, the interval is somewhat unusual. He lcoles that it is impossible to
determine whether her loss of these functions wbaldue to the accident or more likely
due to cigarette smoking. His conclusion is thatlidenot think that there was any way to
determine the underlying cause.

[115] The evidence of Dr. Gomori is that, based upowfalhe information he
reviewed, it is difficult to conclude that she hedorganic anosmia. In his opinion
Stacey does not suffer from true anosmia.

[116] In reviewing the subjective evidence of the Pl&itnd the objective
evidence of the medical specialists | find thatehs not sufficient evidence to establish,
on a balance of probabilities, that the Plaintiffiss of smell and taste are specifically
related to the motor vehicle accident.

[117] That leaves the questions relating to the wristrinand the
disfigurement of the face and shoulder. Withouteeing all of the evidence in detalil,
the reports of Dr. Harland and Dr. Lloyd satisfy that the Plaintiff has sustained a
permanent impairment to the left wrist.

[118] In Meyer v. Bright the court explained the meaning of important asdoe

The use of the word important is intended to ddferate between those
bodily functions which are important to the injurgerson and those
which are not.... What must be considered is thegmeas a whole and
the affect which the bodily function involved hgson that person’s way
of life in the broadest sense of that expressiioinel bodily function is



important to the particular injured person, thée, bodily function in
question is an important one within the meaninthaf expression in s.
266(1)(b) [now s. 267.5(5)(b)19]

[119] The question then, is whether the impairment todrest is an important
one? The Plaintiff's evidence is that the most ificemt affect to her subjectively is that
the wrist feels weaker and that she was unableltpderform her previous employment
as a bartender carrying a tray of drinks. She @srtiotes that she has a concern that it
will seriously affect her ability in her career aspions as a teacher. Furthermore she
expresses a concern that it will seriously affegtdbility in the future as a mother for
carrying for children, in particular brushing hésildren’s hair.

[120] Objectively the medical reports of Dr. Lloyd do rstéite that the Plaintiff
has a permanent serious impairment of an impofteuction. He does refer to the fact
that there is legitimacy to her continuing compisiabout the wrist and he states in his
report that “She could take the position” thatwrest will have serious consequences in
the long term.

[121] | have also reviewed physiotherapy records whigitkae on discharge
that she has no pain anymore and feels that Hewtist is as good as her right. It notes
that she is not having any functional problems atiidlhome or school. | have noted that
the test scores do not suggest that the left veris$ strong as the right but | do note that
there is no functional problem indicated at theatesion of physiotherapy.

[122] | note also that, on numerous attendances to hehf®r. Harland for
other reasons, there is no notation in any of btesfor a period of some four years
following the accident of any left wrist problemdave also considered that this may be
due to a determination of her part to simply proceéh life in whatever fashion she
could.

[123] | have considered the Plaintiff's evidence withpexs to her concerns
about the effect the wrist injury may have on temeer as a teacher, and her future
position as a mother. | find that there is no otoyecevidence to support those concerns.

[124] | note the evidence that the Plaintiff has beer &bbbtain and maintain
employment in the summer months; that she has &lglerto continue on with school to
the point where she is currently in university; amdact that she was able to take guitar
lessons. The evidence of the Plaintiff and herr@iotdemonstrates that it has been more
difficult for her to carry trays as a waitress wiakat a bar, that she is no longer able to
work in the garden as she used to with her motret,that she is no longer able to swim
as she used to. Although | am satisfied that tleen® long-term importance to Stacey’s
wrist function, at the time she suffered the injirgffected her employment and other
aspects and must be considered to have been importa

[125] With respect to the issue of the disfigurementjragéthout reviewing
the particular medical evidence | am satisfied thatscar on the shoulder and also the



marks on the Plaintiff's face are permanent. | ds0 aatisfied that subjectively the issue
of the scarring, particularly on the area of tlghtitemple which gives her what she
describes as having the appearance of a dirty &aeamportant to this Plaintiff. | further
take into account the fact that these injuries oecliat a time when she was 15 years of
age.

[126] The third question focuses on whether the impaitroéthe important
bodily function is “serious.” The issue is not wiet the injury is serious but whether the
impairment is serious. As courts have previousleddhere is no absolute formula
courts can rely upon to make such a determinaach case must be decided on an
individual basis. What comes out of the variousesas that a serious impairment is one
which causes substantial interference with thatglaf the injured person to perform his
or her usual daily activities or to continue hempéogment. In focusing on this question |
consider the position and condition of the Plairgifosequent to the accident. The
impairment to the left wrist has not preventedfnem proceeding in her schooling, from
obtaining employment, or indeed from leading amglother than what appears to be
normal day-to-day life. The evidence does not distathat she can no longer do things
such as gardening, lift trays for employment, omswbut that she experiences some
degree of discomfort in doing so. In my view, tms\aer to the question as to whether
the injury to the wrist can be considered serigu$0.”

[127] The issue then arises whether the scarring caomsdered to be serious
within the meaning of the section and the casefs\previously noted, the word serious
relates to impairment and not to the injury. A gasi impairment is one which causes
substantial interference with the ability of thguned person to perform her usual daily
activities or to continue her regular employmerdgislation and case law does recognize
that while an impairment may be permanent and itapbrcourts still must focus on the
totality of the Plaintiff's circumstances and therulative affect of the injury on her life.

[128] While | accept that there has been an embarraa$iect on this

Plaintiff, particularly in view of the markings dhe right side of her temple, it does not
appear to have interfered with her normal, everydayn any way. Again as | noted, she
has continued to maintain employment, to maintaindchooling, and to engage in her
everyday life activities. Her evidence is that sbeializes, dates, and has even gone to
the extent of providing her picture on the comppregram Facebook. The evidence
further discloses that she has acted as a briddasmaiwedding and worn an off the
shoulder gown.

[129] | further comment that in court she presented lfesisea well spoken,
attractive young woman, confident in herself anddislities.

[130] | am not satisfied that the Plaintiff has met theden of discharging her
onus that the injuries as a result of the scarcargbe considered “serious.”

[131] Having reviewed the particulars of the injuries gdamed of | answer
the three questions as follows:



(2) The injury to the wrist and the scarring to the &foulder and the area of
the right temple must be considered a permanerdinmgent.

(2) The permanent impairment to the left wrist anddtering to the
shoulder and the marks in the area of the righptemrmust be considered an
important function.

3) Neither the injury to the wrist, nor the injuriesthe shoulder or the area
of the right temple can be considered a seriousimyent of an important bodily
function.

[132] Notwithstanding that | have dismissed the Plaiistiéfaim in the event
that | am in error on my interpretation of the lethat the Plaintiff's claim does not come
within the exception of s. 267.5(5), | nonethelassess damages. | have previously
commented that | do not consider that the lossr@llsor taste can be attributable to this
accident and | therefore assess damages on tteedfdlke injuries to the wrist and the
scar on the shoulder and the markings on the taghple.

[133] | assess those general damages in the amount @065

[134] With respect to the Plaintiff's claim for damages loss of future

earning capacity, | am not satisfied that the avigeestablishes there will be any such
loss. The evidence only goes so far as to suglyasiftshe becomes a teacher it may be
more inconvenient and more difficult for her to de#h the students but it does not
establish in any way that there would be any ecoa@onsequence on her earning
capacity. That claim is dismissed.

[135] With respect to th&amily Law Act claim, the evidence of Mrs.
Goodridge is clearly her initial shock at seeing deughter in the hospital. She
subsequently describes that the first week follgvihre accident while Stacey was at
home she felt like a private nurse. There is aloelvidence that Stacey is no longer able
to participate in the same fashion as she did befocooking or gardening with Mrs.
Goodridge. | would assess Heamily Law claim at $7,500.

[136] Costs, if requested, may be addressed in writihg. Defendant may
have 45 days to submit costs and the Plaintiffl$teale 30 days to reply.

"original signed by”
Mr. Justice T. A. Platana
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